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1. INTRODUCTION 
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I .  In this Order, we grant Verizon's request to remove merger conditions relating to 
Verizon's rclationshjp to Genuity. Inc. (Genuity). In its motion filed November 27, 2002, 
Verizon stated lhat because i t  had relinquished its right 10 convert its equity into a controlling 
interest in Gentiity, "the predicate for these conditions no longer exists."' Moreover, on 
December 23,2002, Verizon informed the Commission that i t  had taken the additional step of 
selling all of its Class A shares of Genuity.' In light of these events, we are persuaded that 
Verizon's ability to control Genuity no longer exists. Accordingly, because the BA/CTE Merger 
Orc/er-'.r compliance and auditing requirements relating to Genuity would no longer serve their 

' 
1x4  (fi lcd Niiv. 27. 20021 (Verizorr Moiioir). 

. 
Commission, CC Dnckcc No. 98- I X4 ( D t x  23 .  2002) (Verizon Dcc. 23  Lciter). 

,Moiit ,n IO K P I V U L ~ P  M e r p r  Cmdirioiz.v Relnring io Vrri:oir '3  Kclarionship wifh Grnurr~,  Inc., CC Docket No. 98- 
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intended purpose, we grant Verizon’s motion to terminate the remaining conditions applicable to 
Vct-izon’s rclarionship to Genuity.’ As  discussed more l‘ully below, thc conditions, listed i n  
Appendix R of the BMGTE Merger Order (Genuity Conditions), are removed as of December 
18. 2002.‘ 

11. BACKGROUND 

2. Section 271 of the Communications Act prohibits a Bell Operating Company (BOC) 
from providing in-region interLATA services i n  any of its in-region states until the Commission 
determines that the BOC has taken certain steps to open its local exchange market to 
competition.’ At the time that Bell Atlantic and GTE filed their joint application for transfer of 
cotirrol. GTE and its subsidiarics provided, among other things, wireless, local and long distance 
service$, as well as Internet access service in the Bell Atlantic region.h Although GTE was not a 
BOC. and thus nor subject to the section 271 restrictions, the post-merger entity would have been 
i n  violation of section 27 1 of Ihe Act.’ Subscquently, i n  order to persuadc the Commission to 
grant the application, Bell Atlantic and GTE agreed that. prior to the merger, GTE would exit its 
various interLATA businesses in the section 27 I -restricted areas, as well as transfer the Internet 
and related asscts to an independently-owned public corporation (Genuity), over which the 
rncrged enliry would have no ~ o n t r o l . ~  

3. The proposed conditions also included terms to strengthen the newly merged firm’s 
(Vcrizon’s) incentives to achieve section 27 I approval quickly. Bell Atlantic and GTE proposed 
that the mei-gcd firm would retain il class of Genuity stock, designated as Class B shares, which 

’ 
f i i r  Coii.wil io  TriiiisfFfrr Conrrol, Memorandum Opinion and Ordcr. 15 FCC Rcd 14032, 14241 (rel. June 16, 2000) 
(RMG7E M e r x w  Oidr r i .  Appendix B (Condiiionh for Esiablishinenr of Genuily 3s a Scparaie Corporalion; 
hereinaircr Gcnuiry Coiidilions). W e  n i w  that uur dccision t o  remove the Cenuiry Conditions i s  bascd, in parl, upon 
Vcri/ni;’h rcprcrcnrauon in the Vcrizon Mot ion  rhal II holds no other controlling interest in Genuity, and that 
Veriron does nul hold. directly or indirecrly,  lie right to rracquirc irs relinquished ownership interests. 

~’ Veriron also requesred in i t s  molion that rhe condirions found in Paragraph 53 of Appendix D be deemcd 
removed as o i l u l y  24, 2002. Paragraph 53 ot Appcndix D requires Veriron to provide io the Commission and to an 
indepcndcnt auditor certain service quality repi irh coiiccrning hpecial access services Verizon provider to Genuity 
2nd IO niiii-arliliaics. Wc niiie ihnl paragraph 53 o i  Appendix D hlalcb thai “thc requiremenrs of this paragraph shall 
ccilsc IU apply once Bcll  AllanIiclGTE . . . no Iiinpcr has the righr 10 converr i l s  Genuity Class B sharcs into grcaler 
lhan a 1 0  percenr inleres!.” RA/GTL Merger Order. Appendix D, 15 FCC Rcd at 14325, para. 51. Thus, lhis 
parlicular condilion expired by i t s  own rerrns on July 24, 2002, when Vcrizon converted a l l  bur one of  iis Genuity 
C l x s  B shares inio Class A capital siiick and rhus relinquished 11s righi in converl i l s  equiry into a controlling 
Cenuiry i n ~ c r c ~ i .  

’ 

SPO In rhr Muller 01 Applicuiioti of GTE Curpnrurroii. Trun.rferor, and Bell Adanric Corporurion, Transferer, 

47 U.S.C. $ 27 I 

HMGTE M q r r  O d r r .  15 FCC Rcd 31 14040. par;). 7 

Id. ill 14035-36. para. 2 

Id al 14035, 14048-50, paras. I, 26-29. 

h 

S 

2 

I 



Federal Communications Commission FCC 03-65 

would comprise less than 10 percent of Genuity’s voting, dividend and distribution rights.’’ The 
Class B shares carried a contingent right that enabled Verizon to convert the shares for u p  to 82 
percenl of Genuity Class A stock, but only after the merged company obtained section 271 
authority with respect to 95 percent of Bell Atlantic’s in-region access lines within five years of 
the mcrger’s closing.” On June 16, 2000, the Commission granted consent to transfer of control 
of certain licenses and lines from GTE to Bell Atlantic Corporation, but expressly conditioned 
consummation of the merger upon these agreed upon requirements.” 

4. On November 27, 2002, Genuity filed for Chapter I I bankruptcy protection.” Also 
on that date, Verizon filed a motion with the Commission stating that on July 24, 2002, i t  had 
“exercised its right to convert all but one of its Class B shares, into Class A capital stock,” giving 
Verizon an approximate 9.99 percent equity interest i n  Genuity.” Verizon subsequently sold 
these Genuity Class A shares.14 Moreover, Verizon stated in  its motion that immediately prior to 

” Id. at 14(136-37, para. s 
Seclion 27 I u f  the Act stater that “[nleirher a Bell operating company, nor any affiliate o f  a Bel l  operaling 

company, may provide interLATA services” except as sei forlh in [hat section. 47 U.S.C. 5 271. The Commission 
ciincluded that the condilional conversion r i g h ~  was nor an equity interest within the meaning of the Act, and did not 
crcatr an “affiliate” of the merged enlily in  violation o f  section 271’s rcstriclion. See B N G T E M e r g e r  Order ,  15 
FCC Rcd 14065. 14066, 14070. paras. 59, 62, 66. The term “3fliliatc” is  not defined i n  section 271. but i s  dcfined 
~encral ly  in hectinn 3( I )  ofthe ACI: ‘The term ‘affiliale‘ means a person that (directly or  indirectly) owns or 
contrrils, i\ owned o r  controlled by, or is under common ownership or control wiih, another person.” Scction 3( I) 
further states that the term “own” means to own an equity inleresl of more than 10 percent. 47 U.S.C. 5 153(l). 

IO 

HAGTE Merger O r d r r ,  I 5  FCC Rcd 31 1403.5, para. I 

See Veri;o,i Moiion, Exhibit A. Press Rclcase ot Vcriron Communications Inc.. (Nov. 27, 2002): 

,I 

I? 

Earlier today Cenuity lnc. f i led for Chapter 1 I bankruptcy protection. Immediately prior to 
the filing, Level 3 Communications Inc. agreed to purchase, suhject to regulatory and 
banhruplcy court approval, certain o t  Gcnuity’s assets and operalions, including certain of 
Crnuily‘\  conunercial ciinrrncf, with Vert ion . . . 

[Accnrding 101 Lawrcncc T. Babbio Ir., Veriron vice chairman and presidenl 

“A5 3 sienificant creditor and customer o f  Cenuity, we fully support this Iransaclion. We 
are delighted that we’ve been able to resolve many complex issues in a way that bencfitn 
both the customers oi ’Veriron and Gctiuily. and Genuily’s creditors. 

”Wc are also pleased that Veriron’s willingncss to continue existing commercial 
arrangeinenth wilh L e v e l  3 enahled Genuity [(I agree to this transaction. 

“We look forward to usiiiz the services 01 m cxisting ne~wrirk prnvider like Lcvcl 3 IO 

supplcnxnl and cxtend our product oltcrinps to our customers.” 

” 
V f w w  Mofio/ l ,  Decldration of Stephen E. Bo7z0, para. 3; V?rf:o!? Moiion ai 3. 

On December I X .  2002, Veriron sold all ol’ i ts Class A shares ofGenuity, leaving Veriron holding one Claas B 
share. and cntitliny Vertriin to m e  viite. See Verix in Dcc. 21 Letter. Verizon a h  states that i t  is entitlcd to convert 
115 one Clasj B share into a maximum of lwo Class A shares or two Class C shares. See Letter from Kathleen Grill”. 
Rcpulatory C n u n d  111 Marlene H.  Dortch. Sccrerary, Fctlcral Communications Commission, CC Docker No 98- 
(continued . . )  

I I  
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filing for bankruptcy protection, Genuity reached an agreement with Level 3 Communications, 
Inc. (Level 3) to sell Genuily's asseis to Level 3, subject to regulatory and Bankruptcy Court 
approvals." On December 4,2002, in  response to Verizon's motion, the Commission issued a 
notice sceking public comment on removal of the Genuity Conditions.16 The Commission 
receivcd no third-party comments. 

111. DISCUSSION 

5. We grant Verizon's request to eliminate the BNGTEMerger  Order conditions 
concerning Verizon's relationship to the spun-off firm, Genuity. During the period that Verizon 
held contingent interests in  Genuity, the conditions included in the EMGTE Merger Order served 
an important purpose by ensuring strict compliance with section 271's prohibitions on the 
provision of in-region, interLATA service. The conditions ensured that Verizon would have 
limited involvement, influence or control over, the corporate governance of Genuity. The 
conditions also sought to enwre arms-length transactions that did not discriminate against third 
parties." The conditions required Verizon, among other things, IO hire an independent auditor to 
monitor ongoing compliance wirh the merger conditions; to file an annual report on compliance; 
as well as meet certain other auditing requirements." 

6. We agree with Verizon that the Genuity Conditions would no longer serve their 
intended purpose because Verizon has relinquished its right to acquire a controlling interest i n  
Genuity, and it has sold its Genuity Class A shares. Thus, assuming Verizon holds no other 
interest that would violate the intended purpose of the original conditions, we find that the 
Genuity Conditions in Appendix B are deemed removed as of December 18, 2002, the date that 
VeriLon divested its subslantial converted equity interest in Genuity. 

7. Wc ace not persuaded, however, that  we should terminate the Genuity Conditions 
retroactivc to July 24. 2002. Although Verizon argues that the effective dare for removing the 
Genuity Conditions should he the actual date that Verizon relinquished its conversion rights, we 

(Continued from prcb'iou, page) 
184 (Jan. 22. 2002) (Veriron Jan. 22 Lcucr). According LO Vcriron, Gcnuily's Articles of Incorporation provide that 
under current c~rcumslanccs. "each holder of Class A Common Stock i s  entitled lo one votc per share and, if Verizon 
convcrt(s1 i t s  remaining Class B share into two Class C ahares, Verizon would he entitled 10 fivc votes per share." 
However. Veriron n o m  that "at rno\t." Vcrizon would he entilled 10 "ten votes tolal, an infinitesimal number given 
Gcnuiry's current outstanding share habe o i  lmore than] 1 I .4 mill ion shares." Id. 

Genuiiy tiled liir hankruplcy ol ier  11 reached separatc agreement\ with Level 3 and Veriron. whereby Level 3 
would purchase Gcnuity'\ XSCLS. and Ver i ion would purchasc interLATA servIcc5 from Level 3. Verizon slatcs [ha[ 
11 "docs no[ hold an cquily inlcrcst in  Lcvcl 3 Cwnmunicaunns." See V<,ri:.on Morion. Declaralion of Ste\,en E. 
B w m  para. 5 .  

l i  

.SPP PIwtlirr,q C-j.clc E.~r~ ih l i . v l rd  / . r  Cr,iirnwnr.s O I I  Veri;orr 's Molion ru Kenrove Merger Condiriorrs Relaring To I ( I  

Gmwfi,. Puhlic Nol ice. DA 02-.335S i r d  Dec. 1, 2002). 
17 I d .  at 140x6. 141S1-52. 11155. parah. Y6. 263. 270: and fwtnotc.579. 

.Ye? 8 N G T E  M e r p r  Order, I S  FCC Rcd 31 14 188-195. paras 332-348; see u1.w 8MGTE Meryer Order. I S  

Appcndix E. l j  FCCRcd at 14241 
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disagree.” Contrary to the assertion in Verizon’s motion,’” the contingent controlling interest, or 
potential for de jure control, was not the Commission’s only concern. The Commission 
recognized that de fuc~o ,  or actual, control of Genuity by Verizon also required close 
Although the Commission stated that there was no evidence that the merged firm had the power 
to dominate Genuity’s corporate affairs, the Commission expressly based its conclusions “on 
reprehentations made by the Applicants regarding the relationship between the merged firm and 
Genuity after the spin-off.”” Verizon’s status vis-&vis Genuity since has evolved from 
customer-shareholder to cus~omer-shareholder and “significant creditor.’”’ According to the 
BA/GTE Merger Order, “[s]hould the actual relationship between [Verizon] and Genuity deviate 
from or extend beyond those [original] representations. the Commission would be compelled IO 

reevaluate its assessment of whether the merged firm controls G e n ~ i t y . ” ~ ~  Accordingly, we 
disagree with Verizon that there is “no ‘regulatory reason’” to maintain the conditions past July 
24,2002. The actual relationship between Verizon and Genuity changed in a manner that may 
have enabled Verizon to control or influence Genuity up until December 18, 2002. 

8. In the BNGTEMerger Order, the Commission concluded that Verizon did not 
exercise de jure or de fucro control because “the merged firm [would] not be i n  a position to 
dominate the management of Genuity, or conlrol its business decisions, personnel practices or 
finunces.”” Here, by Verizon’s own admission, Verizon and Genuity, immediately before 
Genuity filed for bankruptcy protection, had to “resolve many complex issues in a way that 
benefits both the customers of Verizon and Genuity, and Genuity’s creditors.”26 Without 
prejudging whether Verizon exerted only limited and legitimate influence in its various roles as a 
customer-shareholder and “significant creditor” of Genuity, we note that such a determination 
can only be made after a consideration of all relevant factors and the totality of the 
circumstances.” Truncating the audit period as Verizon requests would deprive the auditor, the 
Commission and potential commenters of information concerning Verizon’s relationship with 
Genuity during a period i n  which that relationship continued to operate on a number of levels. 
Therefore, i l  is appropriate for the Genuity Conditions to cover the period through December 18, 

See Vrri;on Morion at 3 ,  5-6: Vcr imn Dei.. 23 Letler. I9 

’” Veri;on Morion a1 2-3 

” 

” 

See BA/GTE MerKer Order ,  15 FCC Rcd at 14075, para. 76 

Id. 31 14075. para. 76 

’’ Verizoii Molion. ExhihiL A 

x 

” 

“’ Verizon Morion. Exhihit A 

HMGTC Merger  Order.  15 FCC Rcd at 14075. para. 16 

/d. at 14076, para. 78 (emphasis added). 

?7 See HMGTE Merger  Order,  15 FCC Rcd 31 14075, para. 77 (Because the determination o f  where actual conirol 
rcsides ”IS lnherenlly factual and nut subjeci to a prccise tormula, (he Commission must look at all Televani faciors 
and the liiialiiy of thc circumstances.”) 
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2002. the date Vcrizon relinquished its Genuity Class A shares, ending its equity interesr i n  
Genuity that arose as a result ofthe divestiture ordered i n  BMGTEMerger Order.’8 

9. Furthermore, we disagree with Verizon that terminating the Genuity Conditions on 
December 18. 2002, burdens Verizon, particularly since Verizon already has in place the internal 
controls and mechanisms to facilitate compliance.zg Verizon states that the Genuity Conditions 
require it “to hire an independent auditor to monitor ongoing compliance . . . and to prepare and 
file an annual rcport [as well as] comply with various onerous reporting requirements during the 
annuill audit including outlining the terms of any agreements with Gen~ity.”~’ Verizon also 
points out that i t  Is required to “provide to the Commission and to the independent auditor 
scrvicc qualiry reports concerning special access services Verizon provides to Genuity and to 
other nonaffiliates.”li Regardless of whether the conditions terminate on July 24,2002, or 
December 18, 2002, Verizon will be required to hire an auditor to monitor its compliance over 
some portion of the calendar year. The Genuity Conditions’ annual audit covers the period 
ending on December 31, 2002. Sincc Verizon did not even make its request to terminate the 
Genuity Conditions until November 27, 2002. about one month before the scheduled close of the 
auditing period, presumably the procedures for conducting the annual audit were well under 
way.” Therefore, terminating the Genuity Conditions on December 18, 2002, the date Verizon 
says it sold all of its Genuity Class A stock, should not create any appreciable incremental burden 
over what Verizon would be required to do i n  any event. Thus, we will require Verizon to 
demonstrate compliance with the Genuity Conditions through December 18, 2002. 

IO. Finally, we require Verizon to maintain a11 records i t  has currently in its possession 
that arc related to its compliance with the Genuity Conditions for a period of at least two years 
and six monrhs following the effective date of this Order. This will enable the Commission to 
investigate and resolve any complaints, which generally must he commenced within two years 
from the time the cause of action accrues.” 

’’ /d.  i i t  14036-37, p r d .  5 .  

Ver;:on Morio:: at 5-6 

I d .  ar 5 ;  t(A/G7% Mertei .  Order. Appendix D, 15 FCC Kcrl at 11321. para. 53 

Vpriroi i  Morion 31 5-6; S C P  n/.~o AA/L‘TE Merg(>r Oi-der, Appendix D, 15 FCC Red at 14324-25, para. 52. Thesc 

l’i 

i i ,  

‘ I  

measurcz scrvcd to ensure the Commission l h i i  Veriron does not usc i t \  c w ~ t r o l  aver the houleneck assets 10 rhe 
deirirncni of Gcnuity‘s cornperitors. IWGTE Mer.qcr Oidt,r, I 5  FCC Rcd 14072-74, paras. 70-74. Nolwithslandinf 
[he lnci  that !hi\ h i c a t i o n  lerininaled by i[s own Lerriis on July 24. 2002. Veriron submitted one such report as 
rcccntly .IS January 16. 2003, den~imwai i i ig  rhai the mechanisins io rmniror and dciecl anticoinpetitivc cnnducr are 
ltlrcatly in place and do no1 creatc any new burden on Verizon. I n  any case. Veriron‘s ohligarion to report thcse 
bpccial iiccess perforrnnncc ~ncasuremcnih ended on July 24, 2002. lbrther diminiahing Verimn’s crmpliance burden. 
See 1,etrsr rrom Cordon R Evans, Vice President. Federal Replaiory,  to Marlcne H. Dorlch, Secretary, Fedr:ral 

Communica1ions Commisstim. CC Dixkct N o  98-1 84 (Jail. 16, 2003). 

’’ 
SPY, r.,?.. H A / G 7 E M e i p r  Order. 15 FCC Rcd ilr IJI 89. para. 334 

47 U S.C.  5 415. In  thc cvent that :I complaint i b  aciunlly liled again5t a carrier, we require thc carricr 10 retain 14 

docuincnis r c l a i i i i ~  io the ctirnplaini until ihc complaint i s  resolved. 
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II'. ORDERING CLAUSES 

I I .  Accoidingly, IT IS ORDERED, pursuanl to scclions 4(i) and (j). 214(a), 214(c), 309, 
and 310(d) o f  tlic C:ommunic;riion~ Acl 01' 1933. as amended, 47 U.S.C. $9 154(i), 154(j), 214(a). 
1_14(c). 309. and  i lO(d). [hat ihe merger conditions imposed i n  Appendix B of the BMGTE 
M c r y r  Ordrr A R E  REMOVED effccrive Dccemher 18, 2002. 

FEDERAL COMMUNICATIONS COMMlSSlON 

Secretary 
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